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Chapter @

MAGISTERIAL ROLE
IN LAW
ENFORCEMENT

Law enforcement is the priminry task ol the
criminal justice administralion, As every soci-
ety requiresorderly perforinance of dutics and
protection of individual personal and property
rights, law enforcement assumes greater im-
portance, The criminal justice administration
is broadly understood W include police, mag
istracy and the courts. Althouyh the Code of
Crinnal Procedure 1973 provides for judicial
magistrates also; the focus in this paper is on
Excoutive magistrates also; who are led by the
Distnet Magistrate in a district and the Sub
Divisional Magistrate in any sub division.

Section 6 of the Code of Criminal Proce-
dure, 1973 (hereinalierreferred w as the Coxde)
prescribes the classes of criminal courts that
shall be there in every State besides the High
Court. Following the principle of separation of
judiciary from the exccutive, it places the
Judicial magistrates under the control of the
High Court while the executive magistrates
are the under the control of the State Govern-
ment as their funcuons are mostly administra-
tive in nature. Scction 20 of the Code lays
down that the State Governmenthas to appoint
As many exccubive mugistrate ina district as it
thinks fi. The State Governent can also
appointan Additional District Magistrate with
the powers of a District Magistrate, Scation 2]
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of the Code mal s a provision for the appointment of special executive magistrates {for particular
arcas of {or pm'i;m%ur functions.

Althongh the Code lays down the faw relating to criminal procedure, yetit gives specific powers
o executive magistrates. Inorder o fully appreciate their role in law enforcement, it is desirable
10 briefly stute nmr powers under the various provisions of the Code

In torms of Section 44 (1) any exccutive magisirate may himself arrest or order any person to
arrest an offender and commit him o custody i an offence in commitied in his presence. Section
44 (2) empowery any exccutive magistrate wo cither himsellarrest or direet the arrest in his presence
of a person he is competent 0 assue warrants for his arrest at that ume and in the given
circumstances. This provision is mtended to take care of an unforesecen %im;z ‘m in which an
excontive magiudrate may bind himscll without any pobice manpower. Sl Cthe District
Magistrate and Sub Divisional Magistr nc have the powers o issue search warran mfm' wrongfully
confined persons under Section 97 of the Code and can compel restoration of abducted feimales
under Section 98 of the Code

Chapter VI and X give extensive ;mwcm 1o exceutive magistrates for keeping the peace and
miintenance of public order and tanquillity. During the last two decades an increasing trend
towards persistent defiance of law and crosion of rule of law is noticeable. The validity of many
laws is being challenged on the ground that they have lost their relevance and the democratic
mability 1o enfloree socio-cconomic discipline is feading to a rather frequent disruption of public
order, Chapter VI provides for two kinds of sccurities 1o be taken, viz. (a) for keeping the peace
and () for good behaviour. Sections 106 and 107 deal with the former while sections 108, 109 and
PO deab with scourity of good behaviour, Section 106 applics when a personis convicted of cortam
olfences while ;‘»mtcti(m HO7 applics when there is an apprehension that unless prevented, a person

is likely to ace to the detriment of public peace and tranquillity. Exccutive magisturates are
compowercd 10 sot under Sections 107 10 110, These are pm,vumw sec Ison% and the purpose 1s not
punishment for offence already conmted, The persons procecded against can be asked o give a

bond with or without sureties fora pcuod notexceeding one to tee years, Section 107 15 mtended
to prevent Jocud breach of peace between persons over property or other issues. Therefore, it
becomes necessary 1o institule cross procecdings against both the groups. Scction 108 makes a
provision for secking sccurity for good behaviour from persons disscminating or abetiing or
attempting dissemination of seditions maters covered by Scetions 124-A or 153-B or 153-A or
295-Aolthe Invdian Penal Code. This secton also provides for proceedings againsi those altempling
crinunal mtmidaton or defamation of judges or publicizing and circulating obscene malters
covered by Scepon 292 of the Indian Penal Code. Considerning that ihis very difficult to gather and
substantiate evidence regarding such offences, this section can be used (o prevent undesirable and
harmfvlactivives. Section 109 is designed 1o frustrate the criminal activities of persons before they
are carried ous. Two ingredients are essential of attracting this section narely (a) an attempt (o
conceal presence and (b) such concealment should be with a view 1o committing a cognizable
offence, Scctien TH s mtended the deal with those who cannot readily be booked under the
ordinary law for serious offences. Clauses (1) of the section is specially designed o cover those

white collar offenders who habitually commit offences relating to adulicration of food or drug or
forcipn exchange or customs regulations or hoarding and profiteering or corruption or of offences




MAGISTESTAL ROLEIN LAW ENFORCEMENT 1025
under the Protections of Civil Rights Act, 1955, Interms of this section, a person can be asked o
furnish a yond for three years instead of one year in sections 108 and 109, It is interesting 10 note
thatin these three sections the powers were originally vested in the Judicial magistrate of the first

class. But py the Amending Act No. 63 of 1980 jurisdiction has been conferred exclusively on the
executive magistrates. This amendment caime into cffect from 29th September, 19K( ).

Itmay be noted here thatan order under Section T is a condition precedent 1o further steps to
be takenugder Chapter VIIL In factomission toissuc this order renders all further procecdings void.
This ordes must indicate the substance if information received by the exccabive mapistraie, the
amount ot the bond, the term for which 1tis to be in force and the number, character, and cliass of
suretics (it any) required to be fumished. This order is in reality a show cause notice. The ;x:mm
against whom the order is made is expected to file a reply to this notice and to participate in the
mquiry as 1o the tuth of information. In terms of Secton 116 Sub Scction 6, this inquiry shnu d be
completed within a period of six months from the date of its commencement, and if such inguiry
is not so completed, the proceedings shall on the expiry of the period stand terminaied and
revived.only after special reasons have been recorded in writing, 1 the non-applicant is arrested

then, he hys aright to bail and the available case law prescribes that needless impediments should
not be played in the way of his being admited o bail (Mir Hashmali V. Empror 19 Cr, L1, 320,
Sub Scction 3 provides that during the currency of the inquiry 1fimmediate measures are required
then the the person can be required to exccute a bond with or without surctics and the term should
not be moie onerous than those specificd in the order under Section T Inthe event of his fwlure
to do so, the person can be detained up to the conclusion of the inquiry or o pesiod of s onths,
whicheves is carlier, Anorder for interim bond is 1o be passed only in emer genteases and on the
basis of saine materials which can persuade the Excoutive magistrate 1o feel satisfied. The nomm?
pracuce ig that a statement of the station house officer is recorded For the purpose,

Theprevisionsof Sections 107, 11T and 116 asalso of Section 151 are used together in practice,
Section 131 authorizes a Police officer 1o arrest without warrant and without orders from a
magistrate in the commission of a cognizable offence cannot be otherwise prevented. It is the
subjective satisfaction of the Police Officer that is relevant. However, nobody can be detained
beyond twenty four hours. The usefulness of the provisions is cnhanced by the fact an order for
interim boydis notappealable and relief can be sought from the High Courtonly interms of Section
482 Cr. P.¢7. Section 121 confers the power on an executive magistrate to reject the surety. It also
provides for aninquiry by asubordinate magistrate if deemed necessary. The inquiry must be made
by examining witnesses on oath. However, before finally rejecting a surcty, the exccutive
magistrate s expected to give him an opportunity to say something on his own behalf. Sub Section
JofSection 122 specifies that the period of imprisonment for failure 1o give sceurity cannot excecd
three yearg Such imprisonment for proceedings under sections 107 and 108 has 1o be simple and
where the proceedings have been taken under section 109 or 110, it can be simple or rigorous as
perthedirections of the magistrate incach case. Scction 123 (1) gives powers 1o District Magistrale
to dischargg conditionally or unconditionally, any person who has been imprisoned for failure ©
fIve sccuu‘;y. The High Court or Court of Session and the District Magistrate may make an order,
reducing the amount of security or the numiber of surcties or the ime period for which the security
has been demanded from the imprisoned person.
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Scction 13 5 gives very wide powers to District Magistrate, Sub-Divisional Magistrate or any
other execcutive magistrate specially empowered by the State Government o make conditional
orderforremae valof obstruction or nuisance fromany public placcorfromany way, river or channel
which can be jawlully used by the public. An order can also be made regarding repulation or
prohibition of such trade or occupation or the storage of any goods thatis injurious (o the health or
physical comorts of the community. This section also covers construction of butldings, disposal
of any substance and fencing of tanks, wells, excavations, repair or destruction of danperous
structures or tees or anbmals, The person to whom such order is addressed has the option of cither
carrying out the order or of representing against it. Such orders cannot be called into question in
any civil cour:, H so needed, the magistrate can order local inspection and examination of experts
as witnesses. nection 142 empowers such magistrates to issue such injunction, pending equiry, as
may benecessary toobviate or preventdangeror injury. Incase ol default the magistrate can himsell
usc orcause ta be used such means ashe thinks fitto obviale dangerorto prevent injury. Sub-Scction
3 provides for indemnity against civil suits for anything done in good faith.

An order r;ay be issued to any person not Lo repeat or continue a public nuisance as defined o
section 268 of the Indian Penal Code or inany special or local Taw, This provision can be usad o
give more teeih to tocal laws but it scems itis rarely il ever used in practice.

Section 145 of the Code enables executive magistrates to provide a speedy remedy for the
prevention of breaches of peace arising out of disputes relating to immovable property. An
executive magistrate can intervene and pass a temporary order in regard to the possession of such
property. This order remains in operation until the title of one of the parties has been determined
by acompeteni civil Court. This section docs notapply o disputes between Government and privae
partics as it is meant to provide an additional weapon for maintaing peace. In teom of sub section
8, the magisteste can make anorder for the proper custody or sale of such property. Anachinent of
disputed property can be ordered under Scction of 146 in cases of emergency or where the
magistrate 1s unable to decide the question of possession or finds that none of the partics was i
possession, A geecivercan also beappointed and beisentitled tosuch remuncration asmay be fixed
by the magisteate in his discretion. The order of attachment can either be withdrawn when there s
no likelihood of breach of peace or in the event of a decision by a competent court regarding the
entitiement 16 possession.

Scction 14/ applics to disputes as to the ripght to use any land or water as distinet from disputes
as to title or possession. Where a party claims the right to use the land cither as a public road oras
a pathway, it would scem that section 147 is a more appropriate section than sccuon 145, The
existence of a dispute over aright of user ol any land or water, Tikely to canse a breach of the peace
is the basis of the exccutive magistrate’s jurisdiction, By “right” is meant legal right and the
magistrate must record his satisfaction in the preliminary order. For example, the right 1o let off
water by the nitural course so as to preventinundiation of one’sown land is a natural nghtto ensure
properenjoyiicntof one’sown land. Where another party erects a bund to prevent the flow of such
water, theexceutive magistrate has jurisdiction to dircctthe removal ol the bund. Stimilarly  the right
to fish in a pead and a dispute regarding right 1o use a ferry come within the scope of this section:

Section 144 is closely linked o the question of use of Torce to disperse unlawful asscmblics.
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Although, the seetion gives very wide powers to deal with urgent cases of nuisance orapprehended
danger, yet, whenread with sections 129,130, 131 and 132 it provides for the schesie of use of civil
force or armed forees for dispersal of unlawful assemblics. Section 129 states that ilic imembers of
any unlawfut assembly or any asscmbly of five or more persons likely to cause a disturbance of
public peace shall disperse when commanded 1o do so by any exceutive magistrate or officer-in-
charge of a palice station or in his absence by a sub-inspector of police. If the assembly does not
disperse, thew, it can be dispersed by civil foree by arresting the persons, if necessary. This section
contemplates two kinds of asscmblics - (a) an unlawful assembly within the meaning of section 141
of the Indianienal Code and (b) and assembly of five or miore persons likely 1o ¢ause a disturbance
of public pea.e. Tor disobeying the command to disperse the former kind of assembly is punishable
under section 145 and the latter can be arrested under section 151 of the Indian Penal Code.

The degrey of force that may be used for dispersing an assembly depends upon the nature of such
assembly ani the determination of its members in continuing with their activity. It has been
observed by ¢ ourts that the quantum of force 1o be used cannot be weighed with the sensc of 2
detachment and objectivity which may be avaitable when one has time to reflect. The use of force
comcmplam in this section is something akin o the use of force in the exercise of the right of
private defens ¢ of person or property.

Section 130 empowers the exccutive magistrate of the highest rank present to requisition armed
forces to disperse unlawful assemblics and to arrest and confine persons forming part of such
assemblies i it is necessary 10 do so for purposes of public sceurity. This section Jeaves it to the
discretion of she officer in command as 1o how he will disperse the assctibly ur make ancsts.
Seeton 31 poes a step further and gives powers 1o any commissioned or gazetted officer of the
armed forees (o disperse a unlaw ful and to arrest and confine any person forming part of itif public
secunty s manifestly endangered and no excculive magisteale can be conumunicaled will,
Il():vvcvcs\ as 300n as it become practicable to communicate with an exceutive magistrate, the
officer-in-churge of the armed foree is under an obligation to communicate with him and o carry
outhis instructions. Itmay be mentioned here that there are three Acts passed by the Pachamcent (o
constitute the armed force of the union, viz. (1) The Central Reserve Police Force Act, 1949; (2)
The Border Scurity Force Act, 1968; and (3) The National Sccurity Guard Act, 1986. Scetion 132
provides comprehensive indemnity against prosecution o exccutive magistrates, police officers
and members of the armed forees for actions undertaken in good faith.

However, sction is rarcly taken under these sections without first resorting to the provisions of
Scction 144, the omnibus power of this section has been used by the magistrales in a wide range
of situations. the section is used only in an emergency. The power can be exercised for the PHIPOSC
ol preventing obstruction, annoyance o injury o any persou fawlully ecmployed or dangerto huiman
tife, health or gafety or a disturbance of public tranquillity or a riot or an alfray. An ex-parie order
can be passed when there is no time o serve a notice and it can be directed against a particular
individual or 10 persons residing in a particular place or arca or o the public generally when
frequenting o visiting a particular placc or arca. An order under this section can be passed by cither
a Dustrict Ma,astrate or a Sub Divisional Magistrate or an execulive magistrate specially empow-
cred by the Sute Government. The following orders can be lawfully passed :-

x
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(1) Ancoder probibiting burials in certain places on sanitary grounds.,

{2y Anoder prohibiting a procession on the ground that the magistrate would not be able (o

prevent a breach of the peace with the force at his disposal.

(3)  Anodder restraining other persons from reciting sankalpam on the bathing ghat of a holy

tirthi

(4)  Anosder prohibiting a meeting, i owing o the prevalence of ill-feeling between certian

perscas likely to attend the mecting, a breach of the peace is o be apprehended.,

{(5)  Anosder prohibiting shavghter of any cow or bullock within a specificd boundary,

(6)  An osder restraining a person from building a wall,

The listis tHustrative and not exhaustive, The Supreme Court has also held in Gulam Abbas Vs
State of U.P. ¢AIR 1981 SC 2198) that an order under this section is not a judicial order but an
executive ordes. Therefore, itis not open o revision. Disobedience to an order 1s punishable under
section 188 of the Indian Penal Code.

In addition 0 the Code of Cruninal Procedure, District Magistrate, Addidonal District
Magistrate ang even Sub-Divisional Magistrate are empowered by the State Government to pass
restriction ordyrs under the laws enacted by the State legislatures. These local laws are known as
“Goonda Act” in comnmon partance. For example, the Madhya Pradesh State Scecurity and Public
Order Act, 1988 provides for dispersal of anti-sociat elements and previous convicts and restricting
ofaccesstocenam places and arcas. Powers can also be excrcised o control uniforms, camps, drills
and use of patiways and roads. Scction 36 of this Act authorizes the District Magistrates and
specially empawered Additional District Magistrates 1o order preventive detention of any person
with a view to greventing him from acting in any manncer prejudicial to the security of State or the
maintenance of public order.

There are two Central Acts also which empower the District Magistrates to order preventive
detention. They are (a) The National Security Act, 1980 and (b) Prevention of Black marketing and
Maintenance of supplies of Essential Commuodiuces Act, 1980. The powers can be exercised with
a view 1o preveating a person from acting in any manncr prejudicial to the sccunty of the State or
mainicnance of public order or maintenance of supplics and services essential w the community.
The detention as der are amenable to the writ jurisdiction of the Supreme Courtand the High Courts.
However, the courts cannot question the subjective satisfaction of the detaining authority so long
asitis not the result of malafide exercise of authority. Further, the grounds of detention must bear
some nexus (o the purpose of detention and the procedural requirements should be {ully complied
with. A perusal of the record should reveal bonahde application of mind by the detaining authority.
These powers Lave been extensively used all over the country.

It become necessary o dwell atsome length on the powers enjoyed by the executive magistrates
because these wye being increasingly forgotten. The ever increasing tendency is to administer
through special laws. However, it would be relevant (o broadly list the basic powers of revenue
functionaries as all executive magistrates are primarily revenuc officers. Land Revenue Acts passed
by the State legislatures confer wide variety of powers relating of changes and correction in land
records, survey of encroachments and their regularisation/removal, regulation of community
rights, rights in grees and their fruits, diversion of agricultural land for non-agricultural purposes
and appointmeng and termination of village officers as also recovery of government dues. In the
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quality of wrmaments. Despite this superiority they find it difficult to operate without extrsordimary
laws. Firsity, the areas of their operation have o be declared “disturbed areas™ and then “special
powers” hive to be conlerred 1o enable them 1o operate on ther own, The specuad powers must
include the power o fire upon or otherwise use force even W the causing of death and o desiroy
camps and hideouts cic. Further, powers have w be delegated (o the level of Havildar,

Forexaaple, section 4 of the Punjal Distuebed Arens Act 1983 ready as foliows o

“any Magistaate or Police Officer not below the rank of Sub Inspector or Havildar
in cave of Armed Branch of the Police may, if he is of opinion that it is HUCCESAry 50
to do for the mainicnance of public order, after giving such due warning, as he may
consier necessary, fire upon, or otherwise use force, even (o the causing of dealh,
again.tany person who isacting in contravention of any law or order for the ime being
in foice n the disturbed area, prohibiting the assembly of five or more persons or the
carrying of weapons or of things capable of being used as weapons of of fire-arms,
ammunition or explosive substances”.

However | their superiority cannot last for more than twenty four hours as the arrested persons
must be proguced before a magistrate within that peniod, seized arms and property have to be made
over to the wearest police station with the least possible delay for disposal as per the Code of
Criminal Procedure. Further, their independent operations tend to alienate the civil police and the
executve mygistracy. Consequently, they loose the goodwill and the resourcefulness of the local
administration as also its human touch. It may not be an exaggeralion to say that the provisions of
the Code, the tocal public order laws and the National Security Actshould be sufflicicnt o deal with
any contingeycy or situation if there is close cooperation between the civil police and the executive
magistracy. And it should not be difficult w achicve this objective because they have no competing
merests.

Br. Sundeep Khanna, IAS



